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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
ATTORNEY GENERAL

Ronorable Josse Wight, President
Ruoces River Consorvation & Reclapation Digtrdp
Qorpus Chriati, Toxaa

Desr Sirs Opinion Ro, O~4787

. %4 beg to ueknovled
ing ror a legal opinion of
ing gquoestionss

your letter ask-
uapon the follow-

fae ontered the

: of our Directors Le holding

cag (appointive, such as Deputy

Depuly fax Asseusor,; ¢to.) and recelves
from publie funds, State or County,

*QUERYs I8 THIS IN VIOLATION OF TRE CON~
STITUTION AKD LAWS OF THR STATE
OF TEXASY

¢g, Anothor Dirsoter (whe is alse our
Treasurer) runs & on¢ man bank in a small town,
He rarely attonds our regular gtatutory quarter-
1y mootings,
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SQ@EBRYy DOZS TEIS BON-ATTENMNCE ADTOMATI~
- MATICALLY VACATE HIS OFFICE OF
DIRZCTOR AND TREASURER?

¢, Btill another Director has accepted ser-
vice, on salary, from the U. B. Agricultural De-
partment. His work ig in Texas. '

*QUERY: DOES THIS NON-ATTERDANCE AUTOMATICAL-
LY VACATS HIS OFFICE OF DIRSCTORT"

The eligibility of peérsons as directors of the
Distrioct 1is prescribed by Soction 22, of the Act creating
the District, es amwended by H., B. ¥o, 638, of tha 44th
Legislature, (p. 1073) and 18, so far as is pertinent, as
followgy

*It is further providsd that any person ap-
pointed as a director or attormey of thne District
shall not be eligibla to hold any such cxployment
or appointpent in the oveunt snch direster or at-
torney has, during the preceding five (8) years
before his appointment or employment been employ-
ed by any electric power company; provided further
that all persons appointed or employed as director
or attorney of the District as a prerequisite to
their appointment or employment shall teke and eudb-
scribe te an oath and mako affidavit that they
have not during the preceding five (8) yoars bean
employad in any capacity by any power company here-
in referred to and that they have not received any
moneys from such character of employment, and such
affidavit shall be fiied with the Seoratary of
State of the State of Texas by all such persons
appointed or employed, and sald affidavit shall
be open to public inspection at all timeés. Pro-
vidad further that none of the provigiocns héreof
:ﬁ:ll :pply to any engineer employed by the Dis~-

ot,

Section 33, af Articlo XVI of the Constitution, d44.
clares

*The accounting officers of this Btate ghall
neither draw nor pay a warrant upon the trseasury
in favoer of any peraon, for salary or compensation
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as agent, officer or appointes, who holds a¢
the sam® time &ny othar office or position eof
honor, trust or profit, under the State or the
United States, except as proscrided in this
Constitution. Provided, ¢ &« & %

In the light of this congtitutional provision,
and the statute of eligibility above guoted, we will
answer your questions in the order you have propoundsd
thom.

1, %The action of the Beoard of Directors vas
not in violation of any constitution or statute of the
State of Texss. ¥We nceed not to decide whether or not
the refusal of the Hoard to accept the director's reosig-
‘nation was effocotive for any purpoese or not.

2, B8action 40, of irticle XVI of the Constitu~
tion, deolarest

®*Xo person shall hold or exercise at the
samd time, more than one civil office of ewmolu-
ment, o » # (vith certain exceptions not porti-
nent in this inquiry) unless otherwise spocial~
1y provided herein,®

The Board mezbors of the Nueces River Conserva-
tion and Reclapation Distrioct are designated by the Board
of ¥ater Engineers, subject to the approval of the Governor,
and gerve for a stated period of six years. They are reo-
quired to take and subscribe to an oath of office, similar
in character to the oaths sdministered te County Commission-
ers, ani to sexecute bond in the sum of ’sooo.oo each, pay-
able to the District, the sufficiency of which hond is to dbe
determined by the State Board of ¥Water Enginecers. Vacancies in
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the Board of Directors are to be filled by a designation of
the State Eoard of ¥ater iBnginears, and ghall be subject to
the approval of the Governor, (K¢« B, No, 141, Ch, 427, 1et.
Called Session, 41st. Legislature, Bec, 8, p. 18687)

The mepbers of the Board -- Dirsctors -- therefore,
are publie officers, vithin the meaning of Saection 40, of Arti-
Gle XVI of the Comstitution,

Koreover, wve think they are holding &« clvil office
of emolument, thus bdringing them completely within Section 40
of Artiole X¥I. 8ootion ¥, of H. B. No, 141, Ch, 427, First
Called Saession of the 44th Leglslature, daclaros;

" ®*The members of the Board of Directors shall
raecoive & per diem ¢f not more than Five Dollars
(45.00) a day for the period sarved which shall
include traveling and other necessary expenees.
Provided this per dioem shall not sxceed twenty
(20) days in any ono year,”

Undoubtedly, a Deputy Sheriff, a Deputy Tax Assessor,
and tho 1like officers, are holders of a civil office of emolu-
went, from which it follows any director holding such further
office of Deputy Sheriff, or Deputy Tax Assessor, ig doing so
in violation of the Constitution.

In guch situation the acceptance of and qualificastion
for the gocond office ipso Tfacto vacates the firat office; that

is, it creates a vacancy for the purpose of being filled hy the
appointing power.

3. There is no statute or rule of law antomatically
vacating the directorts office for either of the reasons stated
by you. :

4. lere non-attendancs does not vacate the director's
office, nor are we able to say from your letter whather or not
the sorvice on salary from the U. 8. Agricultural Department con-
stitutes such civil office of emolument as would work s forfeiture
of office under Section 40, Article XVI, of the Congtitution. The
sorvice mentioned by you, eovon though on salary, may bhe that of a
mere employee, and this Section of the Constitution applios onmiy
to holders of c¢ivil office of emclument. There 18 & aifferonce,
An employees performs a soervice not asg an officer under the Stste,
the officer porforms a service, dbut it involves the exoeroise of
some part of the governmental function which differontiates 4t
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from that of e mere position cr employment.

If the position wherein your directer has sceepted
service on galary from the U. S. Agricultural Departmont is
one invelving tie discharge of a part of the governmental
function -~ an office -~ then the answer t0 this guestion
is the same ag that given to No. 2 above,

Yery truly yours
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